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Am. Leather Cloth Co. 4 DeG. J. & S. 136, 11 H. h. Cases 523; Cooley on 
Torts p. 364. Complainant in the principal case has been in the courts a 
number of times to protect claimed rights in the use of the name "Syrup of 
Figs," and with varying success. See Imp. Fig Syrup Co. v. Cat. Fig Syrup 
Co. 54 Fed. R. 175, 4 C. C. A. 264; Fig Sytup Co. v. Putnam, 69 Fed. R. 
740, 16 C. C. A. 376; Same v. Steams Co. 73 Fed. R. 812, 20 C. C. A. 22, 33 
L. R- A. 56. After the two last decisions which were adverse to them, com- 
plainants began printing on their labels a statement that the use of figs in the 
compound was simply to promote the pleasant taste. This in the view of the 
court in the principal case, was insufficient to purge them of fraud. 

Vendor and Purchaser — Rescission— Recovery of the Value of 
Improvements as Damages. — Suit in equity for rescission of land contract 
and damages. Rembert bought a plantation of the defendant, paying him 
f7,000 cash and executing notes for the balance of the purchase price 
($32,500.00), upon the defendant's representation that the land conveyed 
contained 500 more acres than it did and that a large part thereof was under 
actual cultivation. Plaintiff had prior to this time examined the land, but 
ipon discovering cocoa grass on the land he abandoned a further inspection 
as well as an intention to purchase, until these representations were made. In 
his bill the plaintiff also averred as damages the value of the improvements he 
had made upon the land and also the expense he was put to by reason of the 
necessity of moving from his former plantation. As a set-off the defendant 
claimed rental for the two years the plaintiff occupied the land. Held, that the 
plaintiff was entitled to a rescission, but that he could not recover the value of 
the improvements, nor for the cost of moving. The court also granted the 
defendant's set-off. Neelyv. Rembert (1902), — Ark. — , 71 S. W. Rep. 259. 

The defendant contended that the plaintiff was not entitled to the equitable 
remedy of rescission, unless the vendor knew the representations to be false at 
the time he made them and the vendee had no means of discovering their 
falsity. To constitute fraud in equity it is not necessary that the party be 
charged with moral culpability, if the representation contains the other 
elements of fraud and the party made a false representation, though at the 
time he had no knowledge of its untruth, but had no reasonable grounds for 
believing its truth. Pomeroy's Equity Jurisprudence, Vol II, par. 885. 
The plaintiff might have brought an action at law for the misrepresentation, 
as the defendant was guilty of a "moral delinquency," in that he made the 
false statement under such circumstances that the law might impute to him 
knowledge of the falsity of the representation. Pomeroy, supra, Vol. II, par. 
884. This twofold right of action — in law or iu equity — in cases of fraud is 
now well recognized. Moline Plow Co. v. Carson, 72 Fed. Rep. 387; Barnes 
v. Railway Co., 12 U. S. App. 1, 3, 6; 4 C. C. A. 199, 54 Fed. Rep. 87; 
Cooper v. Schlesinger, 111 U. S. 148, 155, 4 Sup. Ct. 360; McFerran v. Taylor, 
3 Cranch 270; Doggett v. Emerson, 3 Story 700, 732, 733, Fed. Cases No. 
3960; Keiperv. Rogers, 19 Minn. 32,36; Litchfield v '. Hutchinson, 117 Mass. 
195, 197; Cole v. Cassi, 138 Mass. 437, 438. In the absence of express deci- 
sions as to whether a party may recover for improvements in a suit for the 
rescission of the contract, the reasons which prevent parties from recovering 
for improvements in ejectment would seem to govern. In the latter cases in 
order to recover for improvements {it must appear that such party in good 
faith believed he had good title at the time he made the betterment. If he be 
informed of his defective title and of the plaintiff's intentions to sue, he can- 
not recover as damages the value of the betterments made subsequent to the 
notice. Gaines v. Kennedy, 53 Miss. 103; Munn v. Berger, 76 Ga. 705; John- 
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son v. Harrelson, 18 S. C. 504. It must be presumed in this case that the 
plaintiff, as soon as he had entered into the possession of the land, intending 
to rescind the contract by reason of the misrepresentations and hence a duty 
rested upon him to do his part to place the vendor in statu quo, as much as a 
similar duty rested upon the vendee. 

Wills— Attesting Witnesses — Knowledge of Nature of Instru- 
ment. — A will was claimed to be invalid by reason of insufficient execution, 
as the attesting witnesses were not aware that the instrument which they were 
signing was a will. Held, a sufficient attestation. Re Claflin's Will (1902), 
— Vt. — , 52 Atl. Rep. 1053, 58 L. R. A. 261. 

In some states the statutes require that the testator shall inform the wit- 
nesses that the instrument which they are signing is his will. Matter of Hunt , 
110 N. Y.278; In re Clark's Will,—N: J. — 52 Atl. 222. In most states the 
statutes are like 29 Car. II. ch. 3, sec. 5, and the courts generally follow, 
the construction placed upon this by the English courts which is in line with 
the principal case. Flood v. Pargoft, 79 Ky. 617; Dickie v. Carter, 42 111. 
376; Turnery. Cook, 36 Ind. 128. See also Am. & Eng. Enc. Law, Vol. 29, 
p. 205 ; 1 Redfield on Wills, 220. The court in the principal case repudi- 
ates the doctrine advanced by Judge Redfield, that it is necessary for the wit- 
ness to know that he is attesting a will, as the witness is charged with the 
duty of seeing that the testator is of sound mind before he consents to atte st 
the instrument. 

Wills— Election for Insane Persons. — Testator devised all his prop- 
erty to his wife, to be used for her care and maintenance during her life, and 
to descend to their daughter upon her death. In determining for the widow, 
who was insane, whether she would elect to take under the will or under 
the statute, the local court held that the value of the property which she 
would take would determine, and so elected that she should take her statutory 
interest. Held, that the value of the property alone should not determine, 
but rather what, under the circumstances of the case, was best for the widow, 
and that the court would elect for her to take under the provisions of the 
will. In re Robinson's Estate (1902),— Minn. — , 93 N. W. Rep. 314. 

Election is a personal privilege, and must be exercised by the party 
entitled to it, and, if by reason of a disability, such as insanity, as in the 
principal case, a person is unable to exercise that privilege, it cannot be exer- 
cised either by the guardian (Heavenridge v. Nelson, 56 Ind. 90), or by next 
friend (Crenshaw v. Carpenter, 69 Ala. 572), or by the heirs or next of kin 
(Crozier's Appeal, 90 Pa. 384); but, where application is made, the court 
will make an election for the incompetent. The court follows Van Steenwyck 
v. Washburn, 59 Wis. 493, 17 N. W. Rep. 289, in holding that the value of 
the property alone should not control in making the election. In some states 
the guardian is permitted by statute to elect for the widow in a case like the 
one above. Young v. Bordman, 97 Mo. 181, 10 S. W. Rep. 48; Code of 
North Carolina (1883), sec. 2108. 



